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for award of a Government contract by vir-
tue of section 3(a) of the Davis-Bacon Act or
29 CFR 5.12(a)(1).

(c) The penalty for making false state-
ments is prescribed in the U.S. Criminal
Code, 18 U.S.C. 1001.

(End of clause)

[63 FR 4947, Feb. 18, 1988]

52.222-16 Approval of Wage Rates.

As prescribed in 22.407(b), insert the
following clause:

APPROVAL OF WAGE RATES (FEB 1988)

All straight time wage rates, and overtime
rates based thereon, for laborers and me-
chanics engaged in work under this contract
must be submitted for approval in writing by
the head of the contracting activity or a rep-
resentative expressly designated for this pur-
pose, if the straight time wages exceed the
rates for corresponding classifications con-
tained in the applicable Davis-Bacon Act
minimum wage determination included in
the contract. Any amount paid by the Con-
tractor to any laborer or mechanic in excess
of the agency approved wage rate shall be at
the expense of the Contractor and shall not
be reimbursed by the Government. If the
Government refuses to authorize the use of
the overtime, the Contractor is not released
from the obligation to pay employees at the
required overtime rates for any overtime ac-
tually worked.

(End of clause)

[563 FR 4947, Feb. 18, 1988]

52.222-17 Nondisplacement of Quali-
fied Workers.

As prescribed in 22.1207, insert the
following clause:

NONDISPLACEMENT OF QUALIFIED WORKERS
(JAN 2013)

(a) Service employee, as used in this clause,
means any person engaged in the perform-
ance of a service contract other than any
person employed in a bona fide executive, ad-
ministrative, or professional capacity, as
those terms are defined in 29 CFR part 541.
The term ‘‘service employee’ includes all
such persons regardless of any contractual
relationship that may be alleged to exist be-
tween a contractor or subcontractor and
such persons.

(b) The Contractor and its subcontractors
shall, except as otherwise provided herein, in
good faith offer those service employees em-
ployed under the predecessor contract whose
employment will be terminated as a result of
award of this contract or the expiration of

52.222-17

the contract under which the service em-
ployees were hired, a right of first refusal of
employment under this contract in positions
for which the service employees are quali-
fied.

(1) The Contractor and its subcontractors
shall determine the number of service em-
ployees necessary for efficient performance
of this contract and may elect to employ
fewer employees than the predecessor Con-
tractor employed in connection with per-
formance of the work.

(2) Except as provided in paragraph (c) of
this clause, there shall be no employment
opening under this contract, and the Con-
tractor and any subcontractors shall not
offer employment under this contract, to
any person prior to having complied fully
with this obligation.

(i) The successor Contractor and its sub-
contractors shall make a bona fide express
offer of employment to each service em-
ployee as provided herein and shall state the
time within which the service employee
must accept such offer, but in no case shall
the period within which the service em-
ployee must accept the offer of employment
be less than 10 days.

(ii) The successor Contractor and its sub-
contractors shall decide any question con-
cerning a service employee’s qualifications
based upon the individual’s education and
employment history, with particular empha-
sis on the employee’s experience on the pred-
ecessor contract, and the Contractor may
utilize employment screening processes only
when such processes are provided for by the
contracting agency, are conditions of the
service contract, and are consistent with Ex-
ecutive Order 13495.

(iii) Where the successor Contractor does
not initially offer employment to all the
predecessor contract service employees, the
obligation to offer employment shall con-
tinue for 90 days after the successor contrac-
tor’s first date of performance on the con-
tract.

(iv) An offer of employment will be pre-
sumed to be bona fide even if it is not for a
position similar to the one the employee pre-
viously held, but is one for which the em-
ployee is qualified, and even if it is subject
to different employment terms and condi-
tions, including changes to pay or benefits.
(See 29 CFR 9.12 for a detailed description of
a bonafide offer of employment).

(c)(1) Notwithstanding the obligation
under paragraph (b) of this clause, the suc-
cessor Contractor and any subcontractors (i)
may employ under this contract any service
employee who has worked for the contractor
or subcontractor for at least three months
immediately preceding the commencement
of this contract and who would otherwise
face lay-off or discharge, (ii) are not required
to offer a right of first refusal to any service
employee(s) of the predecessor contractor
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